
GLOW TECHNOLOGIES
LICENCE AGREEMENT

Parties

BETWEEN	Glow Technologies Pty Ltd ABN 44 645 413 207 of First floor, 121 High Street,
Kew, Vic 3101 ("Licensor")

AND	The customer identified in item 1 of Schedule 1  ("Customer") 

Recitals

A.	Licensor is the operator of the technology platform described in item 2 of Schedule 1 (the "Plant App").  

B.	Customer has requested that Licensor, and Licensor has agreed, to provide Customer with a licence to access and use the Plant App, subject to the terms and conditions of this agreement.

Terms and conditions
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Interpretation
Capitalised terms used in this agreement have the meaning given to them in clause 22. Rules of interpretation for this agreement are contained in clause 21.13.
Term
The agreement commences on the Commencement Date and, unless terminated earlier in accordance with this agreement: 
0. continues for twelve (12) months (Initial Term); and
0. subject to clause 2.2, automatically renews on each anniversary of the Commencement Date for subsequent twelve (12) month periods (each a Subsequent Term),
(the "Term").
Either party can elect not to renew this agreement at the end of the then current Initial Term or any Subsequent Term by giving the other party not less than 30 days' notice in writing prior to the end of that Initial Term or Subsequent Term.
[bookmark: _Ref17753118]Licensor's obligations
During the Term of this agreement, Licensor will: 
0. provide the Customer with access to and a limited licence to use the Plant App in accordance with clause 5; and
0. provide the Customer with the Services,
subject to the terms of this agreement and in accordance with the Plant App Documentation.
[bookmark: _Ref54728173]The Customer acknowledges and agrees that: 
0. the Plant App Documentation and necessary item 7 of Schedule 1 may specify minimum technical requirements and third party service components that are required in order for the Customer to access and use the Plant App.  Licensor takes no responsibility for any third party products or services that the Customer uses in connection with the Plant App; and
0. [bookmark: _Ref54728170]the Plant App will evolve over time and Licensor reserves the right to change how the Plant App operates and its functionality, and update the Plant App Documentation from time to time.  Any material changes will be notified to the Customer (and such notice may be given via email or within the Plant App) at least 14 days prior to the change coming into effect, unless such change is required to comply with applicable law or to secure the Plant App in which case it may be implemented immediately.
[bookmark: _Ref18395228]Support Services, Training Services and additional services
The Licensor will:
0. during the Term, use reasonable endeavours to provide the Support Services so that the Plant App operates in material conformance with the Plant App Documentation; and 
0. if and to the extent specified in Schedule 1, provide the Training Services to the Customer.
[bookmark: _Ref472321378][bookmark: _Ref17738304]Customer will provide Licensor with access to such premises, personnel and resources as may reasonably be requested by Licensor to enable it to perform the Training Services.
[bookmark: _Ref17731908]At any time during the Term, Customer may request in writing that Licensor provide a quote for the supply of further services.   
Licensor will consider any request for quote under clause 4.3 in good faith, and will respond to the Customer within a reasonable time of receiving the request.  Licensor may accept or reject any request for quote in Licensor's sole discretion.  For the avoidance of doubt, Licensor is under no obligation to provide a quote, or to offer a quote on any particular terms or prices.
Licensor is not obliged to provide (and Customer is not obliged to purchase) any additional services unless and until Licensor and Customer have agreed  in writing to the scope, fees and any other relevant terms for the supply of such additional services.
[bookmark: _Ref17729308]Licence to access and use the Plant App
[bookmark: _Ref17750111]Except as otherwise set out in this Agreement, all IP Rights in the Plant App and Plant App Documentation remain vested in Licensor or its licensors. 
In consideration of the payment of the Fees, Licensor grants to the Customer a non-exclusive, non-transferable, revocable, limited licence to the Customer: 
0. to access and use the Plant App in the Territory for the Permitted Purpose during the Term (and to permit its Users to do so on its behalf); and
0. to use the Plant App Documentation for the Permitted Purpose during the Term, 
which is subject to the terms and conditions (including any limitations or restrictions) set out in this agreement.
The Customer agrees to access and use the Plant App only in accordance with the terms and conditions of this agreement and the Plant App Documentation.
[bookmark: _Ref17750697][bookmark: bookmark6]The Customer acknowledges and agrees that:
0. [bookmark: _Ref17750692]except as set out in this agreement, the Customer does not have any rights in the Plant App; 
0. except as expressly set out in this agreement, Licensor will not be obliged to support the Plant App, whether by providing advice, training, repairs, error-correction, modifications, updates, new releases or enhancements or otherwise; 
0. except as set out in clause 5, nothing in this agreement requires Licensor to supply the Customer with any equipment, or training and support in respect of the Plant App or Licensor's hardware or equipment that may be separately supplied; 
0. the features and functionality of the Plant App may be modified by Licensor from time to time, and the Customer must use the most recent version of the Plant App that is deployed by Licensor at all times;
0. the Customer must not copy or use previously generated reports produced via the Plant App to conduct further evaluations of plant or equipment (e.g. by editing or changing an existing report); 
0. the Customer must not disclose any report generated via the Plant App to any person except:
15. to Customer End Users if and to the extent permitted by clause 5.4(g);
15. to those persons that need the report in order to operate or repair the plant or equipment the subject of the report;
15. to occupiers of the facilities where the relevant plant or equipment is to be used where the report is required for occupational health and safety purposes;
15. where the plant or equipment is leased, to the owner of that plant or equipment;
15. where the plant or equipment is sold or leased to a new lessee, to the new owner or lessee of the plant or equipment;
15. to the Customer's legal advisors and insurers;
15. if disclosure is required by law or a government authority; or
15. otherwise with Licensor's prior written consent,
(collectively, "end user recipients") and provided any such end user recipients do not further disclose the report (unless permitted to do so under clause 5.4(g)) to any other person and the Customer must ensure end user recipients are aware of and agree to the Licensor's disclaimer set out in the report;
0. the Customer must  not remove, obscure or modify any copyright, trade mark or other notices (including disclaimers) included in the Plant App or any reports generated via the Plant App, or any copies thereof, or permit any other person to do so; and
0. [bookmark: _Ref55839289]if Customer's Permitted Purpose expressly permits it to conduct assessments of plant and equipment for third party clients of the Customer (Customer End Users), the Customer:
17. may provide a copy of a report generated via the Plant App to the relevant Customer End User;
17. must ensure that the Customer End User only uses such report for its own internal quality assurance and verification purposes and for no other purpose; 
17. must ensure that the Customer End User does not disclose any such report to any other person except in the circumstances contemplated in sub-clauses 5.4(e)(ii) to (vii); and
17. must ensure that the Customer End User is aware of, and agrees to, the disclaimer in the report.
Requirements for using the Plant App
[bookmark: _Ref17729408]The Customer must:
0. only use the Plant App in accordance with the normal operating procedures and instructions as notified by Licensor (including the Plant App Documentation);
0. [bookmark: _Ref507940798]ensure that it only uses, and ensures that its Users, only use and access the Plant App for the Permitted Purpose and for no other purpose; 
0. pay any associated Fees, and otherwise be responsible and liable to Licensor for, any use of the Plant App: 
20. by or on behalf of Customer or Users; or
20. using the access credentials provided to the Customer or any Users;
0. except as contemplated by clause 6.1(b), not authorise any other party to exercise its entitlement to access and use the Plant App, or otherwise sub-license any of its rights under this agreement;
0. ensure that all Users of the Plant App are aware of, understand, accept and comply with the Plant App Documentation and the terms of this agreement.  Any breach of the Plant App Documentation or this agreement by any Users of the Plant App will be deemed to be a breach of this agreement by the Customer; 
0. immediately notify Licensor if the Customer's actual or intended use of the Plant App exceeds the scope of any limitations or restrictions set out in this agreement or the Plant App Documentation;
0. comply with any security requirements, procedures or directions which may be notified by Licensor from time to time in respect of the access and use of the Plant App; 
0. [bookmark: _Ref17750721]not access or use the Plant App after the Term has ended, and must ensure that its Users do the same; and
0. provide all necessary third party components referred to in item 7 of Schedule 1 so it can utilise the Plant App. 
The Customer must ensure that the Plant App is not used:
0. for any unlawful activities; or
0. to upload any materials (or storing any content) that is unlawful, pornographic, defamatory, abusive, insulting, threatening, obscene, inflammatory, offensive or otherwise inappropriate or objectionable.
The Customer is solely responsible for its use of the Plant App, and for supervising, managing and controlling use of the Plant App by its Users. Licensor may, but is not obliged to, monitor the use of the Plant App by Users to verify the Customer's compliance with this agreement.
[bookmark: _Ref17750735]Subject to clause 6.5, the Customer must not (and must ensure that its Users do not):
0. use, access, copy (except to the extent necessary to use the Plant App or report produced utilising the Plant App strictly in accordance with this agreement), distribute, disassemble, reverse-engineer, decompile, or recreate in any way the Plant App or a report produced using the Plant App or the source code of the Plant App;
0. adapt, modify or translate the Plant App or make derivative works of any kind of or utilising the Plant App or combine it with any other software (other than software prior approved by Licensor in writing);
0. use or copy any aspects of the Plant App for any purposes related to the development of other software or platforms with similar attributes, functions, features, or qualities, to those of the Plant App;
0. sell, rent, lease, license, sublicense, or resell the Plant App;
0. use the Plant App as a service bureau, or for the benefit of any third party, whether on a paid or unpaid basis, except the foregoing does not restrict Customer from using the Plant App with Customer End Users if and to the extent it is authorised to do so as part of its Permitted Purpose; 
0. copy, export or extract data or other information from the Plant App (including individual templates) other than to the extent expressly authorised in this agreement or prior authorised in writing by Licensor; 
0. use the Plant App to transmit any content or data, or conduct any transactions, that are unlawful or infringe any third party rights;
0. introduce any Harmful Code into the Plant App or Licensor's computer systems or networks; 
0. interfere with or circumvent the security and integrity of the Plant App; 
0. conduct penetration or security testing of the Plant App except to the extent explicitly authorised by Licensor in writing; or
0. allow or authorise anyone to do any of the foregoing.  
[bookmark: _Ref18321671]The restrictions set out in clause 6.4 do not apply to the extent prohibited by applicable Law, or to the extent that applicable Laws do not permit Licensor to impose these restrictions on the Customer.  To the extent permitted by law, the Customer must notify Licensor in writing that the Customer intends to not comply with the restrictions set out in clause 6.4 due to such Laws.
Licensor reserves the right, in its sole discretion and without liability, to restrict, suspend or terminate the Customer's access to part or all of the Plant App:
0. if the Customer (or any of its Users) are in breach of this agreement;
0. where permitted by the Plant App Documentation; or
0. if continued use may result in material harm to the Plant App or its users.
The Customer must promptly notify Licensor of any Defects in relation to the Plant App, in accordance with Schedule 2.
Compliance
[bookmark: _Ref17739231]The Customer: 
0. acknowledges that the Plant App is only a tool to assist with the assessment of plant and equipment, and is not a substitute for obtaining professional assessment of its plant and equipment for compliance with applicable Laws;
0. agrees that it is solely responsible for complying with all applicable Laws (including any work health and safety Laws and applicable Australian and international standards) in relation to any plant or equipment;
0. agrees to, and will procure its Users to, check and verify each report created using the Plant App before utilising any report or submitting it to any Customer End User or any other end user recipients to ensure the control areas that they have selected within the Plant App have been correctly represented in the report and accurately represents the assessment they have carried out;
0. agrees that the accuracy of any reports of plant and equipment generated using the Plant App rely on the inputs provided by the User, and to the maximum extent permitted by law, Licensor is not liable for (and Customer releases Licensor from) any loss, damage or expense suffered by Customer or any other person in connection with any reports that are generated utilising the Plant App where:
46. the User is not qualified, or does not have the necessary experience, to inspect the relevant plant and equipment;
46. the User has not attended any mandatory training provided by Licensor;
46. the User has input incorrect details into the Plant App;
46. the User has not utilised the correct or most up to date template for the relevant plant or equipment; 
46. the User has used a template to assess the plant or equipment that has been modified by the Customer or User, or the template or the Licensor's website contains a warning that the relevant template may be out of date;
46. the User uses the Plant App to assess plant or equipment located outside the Territory;
46. the User fails to conduct a review of the report as required by clause 7.1(c); or
46. there have been changes to Laws or standards after the currency date of the relevant template;
0. must promptly notify Licensor via the Help Desk if it believes any Plant App template contains an error or is out of date, and not use such template to assess any plant or equipment pending investigation by Licensor;
0. warrants to Licensor that the Customer will (and ensure that its Users will) use the Plant App only for lawful purposes and comply with all applicable Laws in its use of the Plant App; and
0. acknowledges and agrees that it has in place appropriate professional and public liability insurance in relation to its plant and equipment.
While Licensor will use reasonable commercial endeavours to proactively review relevant Laws and standards in the Territory on a quarterly basis and to update templates accordingly, each template is only current with Laws and standards in the Territory in effect as at the date indicated for that template within the Plant App (currency date).  As Laws and standards continually change, it is the Customer's and each User's responsibility to check whether there have been any changes to the relevant Laws or standards for the plant or equipment following the currency date for the template and to factor this in to any assessment of the relevant plant or equipment.  Once the Licensor is aware a change to a Law or standard impacts plant or equipment templates it will use reasonable commercial endeavours to promptly flag that the template is out of date within the Plant App or on the Licensor's website. 
Customer Data
Subject to clause 8.2, Customer acknowledges that it is responsible for all Customer Data stored or produced using the Plant App, and that Licensor will process the Customer Data through the Plant App on the Customer's behalf.
[bookmark: _Ref17745956][bookmark: _Ref17749838]Licensor will implement reasonable security measures to protect the Customer Data from unauthorised access, disclosure or loss while it is stored in the Plant App.  
Customer acknowledges and agrees that security measures are not absolute, and Licensor does not guarantee that the Customer Data will not be subject to unauthorised access, disclosure or loss.  Licensor is not responsible for any unauthorised access, disclosure of loss of the Customer Data that:
0. arises due to a breach of this agreement, or any negligent act or omission, of Customer, its Personnel or any Users; or
0. was not (or would not have been) prevented by Licensor implementing reasonable security measures in accordance with this clause 8.2.
Customer must ensure that all Customer Data or other information provided to Licensor:
0. is accurate, complete and up to date;
0. does not infringe (and can be used by Licensor as contemplated by this agreement without infringing) any Laws, including Privacy Laws, or the IP Rights (or any other rights) of any person; and
0. is not misleading, deceptive, unlawful, fraudulent or defamatory. 
[bookmark: _Ref17750791]Customer grants Licensor a non-exclusive, worldwide, royalty-free licence (including the right to sub-licence) to use, copy, transmit, display and store the Customer Data during the Term to the extent:
0. required for Licensor to operate the Plant App; 
0. necessary for Licensor to perform its obligations, and exercise its rights, under this agreement; and
0. permitted or required by Law.
[bookmark: _Ref19102581]Customer grants Licensor an irrevocable, perpetual, worldwide, royalty-free licence (including the right to sub-licence) to use, copy, adapt, display, store, exploit, and commercialise information relating to Customer's usage of the Plant App (usage data) for Licensor's external business purposes, including via the provision of reports and services to third parties that are based on or utilise the relevant information, provided that when using the relevant data for such purpose, any materials utilising or reproducing any relevant information that is provided to a third party must not reference or identify the Customer or any Users without their prior written consent.
The Customer acknowledges and agrees that is solely responsible for:
0. doing all things necessary (including by providing any notices and obtaining all consents that are required under applicable Laws) to ensure that: 
58. Customer's access and use of Personal Information provided by, or on behalf of the Customer, or its Users, via the Plant App; and
58. the storage, use and processing of the Customer Data by Licensor as contemplated by this agreement, 
does not infringe any Laws or third party rights; and
0. maintaining its own back-ups of any Customer Data that is stored in the Plant App.
[bookmark: _Ref17750652]Licensor is under no obligation to retain any Customer Data, including following termination or expiry of this agreement, and the Customer acknowledges that the Customer Data may be irrevocably deleted by Licensor without notice to the Customer.
[bookmark: _Ref17738787]Customer improvements and templates
[bookmark: _Ref54710868]If the Customer, its Personnel or Users: 
0. notify Licensor of any suggested amendments or improvements to the Plant App; or
0. modify, alter or enhance the Plant App in any way; or
0. create new plant or equipment templates or modify existing Licensor provided templates that are uploaded to the Plant App or are otherwise submitted to Licensor,  
(collectively, Improvements) all IP Rights in and to such Improvements are: 
0. owned by and hereby assigned to Licensor immediately upon creation free of encumbrances; and
0. deemed to form part of the Plant App that is licensed to the Customer under this agreement.
[bookmark: _Ref54711823]If requested by Licensor, the Customer must do all things and sign all documents to give effect to the assignment of the Improvements to Licensor and procure its Users and Personnel to do so.  To the extent any pre-existing IP Rights of the Customer are incorporated in any Improvements or are required in order to exploit or use such Improvements, the Customer hereby grants Licensor a non-exclusive, perpetual, transferable, royalty free licence (with the right to sub-licence) such IP Rights to the extent required for Licensor to use and exploit the Improvements for any purpose.
The Customer consents (and agrees to procure the consent from any Users or Personnel of Customer involved in creating any Improvement) to Licensor, its successors, assigns and any of their licensees exercising all rights subsisting in the Improvements which are copyright works including but not limited to the right to use, exploit, copy, deal with, communicate, reproduce, transmit, publish, exhibit, publicly perform, alter, adapt and modify such copyright works in any media throughout the world:
0. with or without attribution of authorship to the Customer Personnel or User that was the author of the Improvement;
0. bearing Licensor's, or any of their successors, assignees, successors or licensees' name; and
0. in any manner which would, but for this consent, otherwise infringe the Customer Personnel or User's Moral Rights in such copyright works.
Customer is not liable to the Licensor if the Licensor adopts any Improvements in its Plant App and those Improvements are inaccurate. Licensor will review and approve any Improvements prior to making them generally available for use by other users.
Intellectual Property
Nothing in this agreement: 
0. transfers ownership in any IP Rights in the Plant App to the Customer; or
0. grants the Customer any rights to use any IP Rights of Licensor, except as expressly stated in this agreement.
Licensor and its licensors own all IP Rights in, and associated with, the Plant App, including all modifications and improvements made to it in connection with this agreement or otherwise.
As between Licensor and the Customer:
0. ownership of all rights in the Customer Data remains with the Customer; and
0. ownership of all rights in the Plant App including all Improvements vests in Licensor. 
[bookmark: _Ref54727963]The Customer agrees:
0. not to do any act or thing which might invalidate or be detrimental to the IP Rights of Licensor and its licensors in the Plant App;
0. not to assert or represent that it has any proprietary or Intellectual Property rights, title or interest in the Plant App, or register or attempt to register any such rights;
0. not to use (or allow any third party to use) the Plant App (or the Plant App Documentation or any other materials or information provided by Licensor) in connection with the development of any software or technology platform that competes (or could reasonably be used to compete) with the Plant App; and
0. to bring to the immediate attention of Licensor:
75. any actual, suspected or threatened infringement of the IP Rights in the Plant App; or
75. any assertion or claim that the Plant App infringes the intellectual property rights of any third party,
and to provide Licensor with reasonable assistance in such a claim.
[bookmark: _Ref17738590]The Customer agrees that Licensor may publicly identify the Customer as a customer of Licensor and user of the Plant App, and may include the Customer's logo and trade marks on its website and marketing materials (subject to complying with any brand guidelines issued by the Customer in relation to the use of its trade marks).  If requested by Licensor, the Customer will provide a brief profile of itself and its use of the Plant App which may be used by Licensor for promotional purposes.
[bookmark: _Ref17738790]Confidentiality
Each party (receiving party) must keep confidential, and not disclose, any Confidential Information of the other party (disclosing party) except:
0. as permitted under this agreement;
where the receiving party has obtained the prior written permission of the disclosing party;
to the receiving party's Personnel,  professional advisers, auditors, and insurers who have a need to know the Confidential Information and agree to keep it confidential on terms consistent with this agreement;
to the receiving party's Related Bodies Corporate;
to the receiving party's auditors; or
where the receiving party is compelled to do so by Law or the rules of a stock exchange, provided that where possible it gives the disclosing party written notice prior to disclosure.
Each party must only use Confidential Information of the other party to the extent required to exercise its rights and perform its obligations under this agreement.
[bookmark: _Ref19102658]Except as permitted under clause 10.5, each party must not make any public statement or issue any press release concerning or relating to this agreement or its relationship with the other party without the prior written consent of the other party. 
[bookmark: _Ref54715063]On termination or expiry of this agreement, on request from the disclosing party, the receiving party must return or destroy all copies of the Confidential Information of the disclosing party in its power, possession or control.  The foregoing does not require Licensor to return or destroy any materials, information or data for which it has an ongoing perpetual licence to use pursuant to clause 8.6 or 9.2.
Records, monitoring and audit rights
[bookmark: _Ref17739501]Customer must:
0. maintain current, complete and proper records relating to the performance of its obligations under this agreement; and
0. provide Licensor with access, on reasonable notice, to the Customer's records relating to the Plant App in electronic or paper form as Licensor reasonably requires in order to enable Licensor to review an audit the Fees charged to the Customer.
Without limiting clause 12.1, the Customer agrees:
0. that Licensor may remotely monitor the usage of the Plant App by Customer and its Users, including to ensure the correct calculation of Fees and compliance by the Customer with the terms of this agreement; and
0. to submit to, and provide all reasonable co-operation in relation to, any audit of the Customer's compliance with this agreement and usage of the Plant App that is requested by Licensor.
If any usage monitoring or audit establishes that the Customer has been undercharged, the Customer shall pay the sum undercharged within 14 days together with the costs of any audit incurred by Licensor.
[bookmark: _Ref17753144]Fees
The Customer must pay Licensor the Fees.  Licensor may update the Fees and rates once annually on written notice to Customer at least 60 days prior to the expiry of the Initial Term or Subsequent Term, and the revised pricing will become effective on the commencement of the next Subsequent Term unless the Customer elects not to renew the agreement pursuant to clause 2.2.
[bookmark: _Ref17730548]Unless otherwise agreed by the parties, the Customer must pay any invoices issued by Licensor for the Fees within 14 days of the date of the invoice.
If the Customer fails to pay a correctly rendered invoice by the date required under clause 13.2 then, without limiting any other rights or remedies that Licensor may have in relation to the Customer's payment default, the Customer must pay interest of 5% per annum calculated daily in relation to the amount of the unpaid invoice. 
Subject to clause 14, the Customer is responsible for payment of all Taxes that arise as a result of or in connection with the Agreement.
GST
In this clause 14:
0. words and expressions which are not defined in this agreement but which have a defined meaning in GST Law have the same meaning as in the GST Law; and
0. GST Law has the same meaning given to that expression in A New Tax System (Goods and Services Tax) Act 1999 (Cth).
Unless otherwise expressly stated, all Fees or other sums payable or consideration to be provided under this agreement are exclusive of GST.
[bookmark: _Ref17750422]If GST is payable by a supplier or by the representative member for a GST group of which the supplier is a member, on any supply made under this agreement, the recipient will pay to the supplier an amount equal to the GST payable on the supply.
The recipient will pay the amount referred to in clause 14.3 in addition to and at the same time that the consideration for the supply is to be provided under this agreement.
The supplier must deliver a tax invoice or an adjustment note to the recipient before the supplier is entitled to payment of an amount under clause 14.3.  The recipient can withhold payment of the amount until the supplier provides a tax invoice or an adjustment note, as appropriate.
If an adjustment event arises in respect of a taxable supply made by a supplier under this agreement, the amount payable by the recipient under clause 14.3 will be recalculated to reflect the adjustment event and a payment will be made by the recipient to the supplier or by the supplier to the recipient as the case requires.
Where a party is required under this agreement to pay or reimburse an expense or outgoing of another party, the amount to be paid or reimbursed by the first party will be the sum of:
0. the amount of the expense or outgoing less any input tax credits in respect of the expense or outgoing to which the other party, or to which the representative member for a GST group of which the other party is a member, is entitled; and
0. if the payment or reimbursement is subject to GST, an amount equal to that GST.
Warranties and indemnities
[bookmark: _Ref308420527]Each party represents and warrants to each other party that:
0. it has capacity unconditionally to execute and deliver and comply with its obligations under this agreement;
0. it has taken all necessary action to authorise the unconditional execution and delivery of, and the compliance with its obligations under, this agreement;
0. this agreement constitutes its valid and legally binding obligations and is enforceable against it by any other party in accordance with its terms; and
0. its unconditional execution and delivery of, and compliance with its obligations under, this agreement, do not contravene:
88. any law to which it or any of its property is subject or any order or directive from a government body binding on it or any of its property; or
88. its constituent documents, any agreement or instrument to which it is a party or any obligation to any other person.
[bookmark: _Ref18325194]To the maximum extent permitted by law (but subject to clause 16), the Customer acknowledges and agrees that:
0. Licensor may, as part of the Support Services, release updates, patches, error corrections, modifications, enhancements and new versions of the Plant App (updates) at Licensor's absolute discretion from time to time, and the Customer agrees to utilise all such updates as they are made available to the Customer; 
0. Licensor is not obliged to provide any updates, support, advice, or training, in relation to the Plant App, or in relation to the Customer's use of the Plant App, except as expressly specified in Schedules 1 and 2; 
0. Licensor is unable to analyse or confirm the accuracy of the inputs provided by the Customer (or its Users) which impacts the reports produced by the Plant App, and accordingly, the Licensor does not warrant or guarantee that the use of the Plant App (and associated templates) will correctly assess the plant or equipment for compliance with applicable Laws, and the Licensor is not liable for the accuracy of, or the Customer's use or reliance on, such reports; 
0. unless prior agreed by Licensor in writing, the Customer is not permitted to, and the Licensor is not liable for, any use of the Plant App to assess plant or equipment utilised in high risk activities.  For the purposes of this clause, high risk activities means activities and applications where the failure or malfunction of the relevant equipment or plant may reasonably foreseeably  cause significant personal injury, death or catastrophic physical or environmental damage, including aircraft navigation and control, air traffic control, mass transportation, life support machines, fire fighting, police and military operations, power plant operations, hospital and medical operations; and
0. the reports from the Plant App do not constitute legal, financial or other professional advice, and the Customer acknowledges and agrees that Licensor has not designed the Plant App in a way that ensures that the reports identify non-compliance of plant and equipment with any particular Laws.
To the maximum extent permitted by law (but subject to clause 16), the Licensor is not liable for any breach of this agreement, any issues with the Services or for any failure of the Plant App to conform to the Plant App Documentation: 
0. if the Plant App is not used by the Customer, its Personnel or any User in accordance with the Plant App Documentation and this agreement; or
0. if the non-conformity or issue is caused by an act or omission of Customer or its Personnel or Users, by any third party product or service, or by any matter that is outside of Licensor's reasonable control.
[bookmark: _Ref19108170]Customer indemnifies Licensor, its Related Bodies Corporate and each of their officers, employees and agents (those indemnified) from and against any claim, action, demand, loss, fine or payment which any of those indemnified pays, suffers, incurs or is liable for arising out of or in connection with:
0. the Customer's or the Users' use of the Plant App in breach of any applicable Law; 
0. any personal injury, death or property damage caused by any plant or equipment that is assessed using the Plant App which is later found to not comply with applicable Laws (including where caused by incorrect use of the Plant App by the User), whether or not the report for the plant or equipment identified the non-compliance;
0. the Customer's breach of this agreement (including any warranty);
0. any wilful or negligent act or omission of Customer, Users or Customer Personnel in connection with this agreement;
0. any claim or allegation by any Customer End User or any other end user recipients against those indemnified in connection with this agreement, including in connection with any such person's reliance on any reports generated via the Plant App; or
0. any claim or allegation against those indemnified (including a government body or regulator) that the receipt or use of the Customer Data, Improvements or any materials provided to Licensor by or on behalf of the Customer in connection with this agreement, infringes third party rights (including IP Rights, Moral Rights, confidentiality obligations or privacy) or any Laws.
Customer warrants that it has obtained all authorisations and consents required by Law (including all Privacy Laws) and from any third parties in relation to the Customer Data and any other materials provided to Licensor by or on behalf of Customer that are required for Licensor to exercise its rights, and perform its obligations, under this agreement.
[bookmark: _Ref54727202]Licensor indemnifies Customer for any damages awarded or settlement agreed as a result of any claim against Customer by a third party that the Plant App or Services infringe a third party's IP Rights, provided that: 
0. Customer notifies Licensor promptly of any such claim; 
0. Licensor is given sole control of the defence and/or settlement of the claim; and 
0. Customer fully co-operates and provides all reasonable assistance to Licensor in the defence or settlement. 
[bookmark: _Ref54728018]Licensor shall have no obligations to indemnify under clause 15.6 to the extent that a claim is based on:
0. the combination, operation or use of the Services or Plant App with other data, products, software, processes, materials or services not provided or authorised by Licensor, if such infringement would have been avoided in the absence of such combination, operation or use; 
0. any unauthorised use of the Services or Plant App, including use of the Services or Plant App by or on behalf of Customer or a User in any manner inconsistent with the agreement;
0. modification of the Services or Plant App by a party other than Licensor; or
0. the Customer Data or Improvements.
[bookmark: _Ref19101697][bookmark: _Ref17750861]Australian Consumer Law
[bookmark: _Ref481682173]In this agreement, "Australian Consumer Law" means Schedule 2 of the Competition and Consumer Act 2010 (Cth) and the corresponding provisions of state and territory fair trading legislation and the terms "Consumer" and "Consumer Guarantees" have the meaning given to them in the Australian Consumer Law.  
[bookmark: _Ref19107830]The Australian Consumer Law provides Consumers with a number of Consumer Guarantees that cannot be excluded or limited. The limitations of liability set out in this Agreement are therefore subject to, and will not apply to the extent that they limit or exclude any Consumer Guarantees that may apply to the Customer if it is a Consumer. However, where the Australian Consumer Law permits Licensor to limit the remedies for a breach of such Consumer Guarantees, Licensor's liability to Customer in connection with a breach of or failure to comply with a Consumer Guarantee is limited as set out in clause 17.2(b). 
[bookmark: _Ref19108181]Exclusions and limitations of liability
[bookmark: _Ref17753736]All implied terms, conditions, guarantees and warranties which otherwise might apply to or arise out of this agreement are excluded other than:
0. those set out in the terms of this agreement; and
0. any term, condition, guarantee or warranty which cannot lawfully be excluded or modified by agreement including those under the Australian Consumer Law (Non-Excludable Terms).
[bookmark: _Ref19101933]To the maximum extent permitted by law (but subject to clause 16): 
0. Licensor does not warrant that the Plant App will be error free, or that Customer's use of the Plant App will be uninterrupted, or that the Plant App will meet the Customer's requirements or be fit for any particular purpose;
0. [bookmark: _Ref19098556]if Licensor is liable for a breach of a Non-Excludable Term, where it is permissible to limit liability for such Non-Excludable Term, Licensor's liability is limited (at its option, acting reasonably) to:
112. in relation to goods, replacing or repairing the goods, or paying the costs of replacing or repairing the goods; or
112. in relation to services, the re-supply of services or the payment of the cost of having the services resupplied; and
0. Licensor excludes all liability arising under or in connection with this agreement (whether arising out of breach of contract, negligence or any other tort, under statute or otherwise) for any loss of profit, revenue, data, contracts, goodwill or business, or any interruption to the business of the Customer or any of its Related Bodies Corporate, or any consequential, indirect, special, punitive or incidental damages.
To the maximum extent permitted by law (but subject to clause 16), with the exception of: 
0. any liability that Licensor may have under a Non-Excludable Term; and
0. any liability that Licensor may have under an indemnity or for fraud,
Licensor's maximum aggregate liability to the Customer under or in connection with this agreement (whether arising out of breach of contract, negligence or any other tort, under statute or otherwise) is limited to the lower of $10,000 and the Fees paid by the Customer during the 6 month period preceding the event giving rise to the claim.
[bookmark: _Ref17747715]Termination
Licensor can terminate this agreement with immediate effect by notice in writing to the Customer where:
0. the Customer ceases business, or threatens to do so;
the Customer breaches a term of this agreement which is capable of remedy, but does not remedy the breach within 30 calendar days of notice in writing issued by Licensor, identifying the breach and requesting remedy;
the Customer breaches a term of this agreement and that breach is incapable of remedy; or
an Insolvency Event occurs in respect of the Customer.
Licensor may terminate the agreement for convenience on 60 days written notice to Customer. If Licensor terminates the agreement pursuant to this clause, it will refund any amounts paid by the Customer in advance (if any) that relates to the period beyond the effective date of termination.
The Customer can terminate this agreement with immediate effect by notice in writing to Licensor where:
0. Licensor ceases business, or threatens to do so;
Licensor materially breaches a term of this agreement but does not remedy the breach within 30 days of notice in writing issued by the Customer, identifying the breach and requesting remedy; or 
an Insolvency Event occurs in respect of Licensor.
[bookmark: _Ref17750881]Consequences of termination
[bookmark: _Ref300674332]Immediately upon expiration or termination of this agreement for any reason, the Customer must:
0. [bookmark: _Ref308420787]cease using the Plant App;
[bookmark: _Ref308420797]comply with clause 11.4;
if requested by Licensor, certify in writing to Licensor that the Customer has complied with paragraphs (a) and (b); and
pay to Licensor all outstanding amounts owing to Licensor.
Immediately upon expiration or termination of this agreement for any reason, Licensor may use remote or other means to limit or disable the Customer's and its Users' access to, or use of, the Plant App.
Without limiting clause 8.8, Licensor is under no obligation to continue to store or provide the Customer with access to any Customer Data, reports or other material stored in or generated by the Plant App.
Any termination of this agreement shall not affect any accrued rights or liabilities of any party, nor shall it affect any provision of this agreement which is expressly or by implication intended to continue in force after such termination.  
[bookmark: _Ref17750663]Force Majeure
A party will be relieved from performance of its obligations under this agreement to the extent that it is unable to perform those obligations due to a Force Majeure Event.
If a Force Majeure Event persists for a period of more than 10 days, Licensor may terminate this agreement (without liability) by giving written notice to the Customer.
For the avoidance of doubt, this clause 20 does not apply to the Customer's obligations under this agreement to pay amounts that are due and payable to Licensor.
General
Survival
Clauses 6.1(h), 6.4, 8.6, 9, 10.4, 11, 15.4, 15.6, 15.7 16,  17 and 19, and any other provisions of this agreement which, by their nature, are continuing, survive the termination or expiration of this agreement.
Relationship
The parties are independent contractors and nothing in this agreement gives rise to any relationship of agency, partnership, employment or otherwise.
Entire agreement
This agreement constitutes the entire agreement between the parties in connection with its subject matter and supersedes all previous agreements or understandings between the parties in connection with the relevant subject matter.
Severability
If any provision of this agreement is prohibited, invalid or unenforceable in any jurisdiction, that provision will, as to that jurisdiction, be ineffective to the extent of the prohibition, invalidity or unenforceability without invalidating the remaining provisions of this agreement or affecting the validity or enforceability of that provision in any other jurisdiction.
Assignment and subcontracting
0. Licensor may assign, novate or transfer any of its rights and obligations under this agreement at any time on written notice to Customer. 
0. Customer must not assign, novate, transfer or subcontract any of its rights under this agreement without the prior written consent of Licensor.
Licensor may subcontract any of its obligations under this agreement to any person.
Waiver
No waiver of a right or remedy under this agreement is effective unless it is in writing and signed by the party granting it. A single or partial exercise or waiver by a party of a right relating to this agreement does not prevent any other exercise of that right or the exercise of any other right. 
Rights cumulative
Except as expressly stated otherwise in this agreement, the rights of a party under this agreement are cumulative and are in addition to any other rights of that party.
Variation
Except as contemplated by clause 3.2(b), no variation of this agreement is effective unless made in writing and signed by each party.
Costs, expenses and duties
Each party must pay its own costs and expenses in relation to the negotiation, preparation, execution, variation and performance of this agreement.
[bookmark: _Ref476254502]Governing law
This agreement is governed by the laws of Victoria, Australia and each party submits to the exclusive jurisdiction of the courts of Victoria and any courts which have jurisdiction to hear appeals from any of those courts and waives any right to object to any proceedings being brought in those courts.
[bookmark: _Ref476254346]Counterparts
This agreement may consist of a number of counterparts and, if so, the counterparts taken together constitute one document.
[bookmark: bookmark7]Notices 
Any notices under this agreement must be given in writing and by post, email or any other lawful means. The particulars for delivery of notices are initially, in relation to the Customer, as set out in item 1 of Schedule 1 and, in relation to Licensor, post: First floor, 121 High Street, Kew, Vic 3101; email: paul.camilleri@ausriskservices.com.au. A party may change their particulars for delivery by notice to the other party.  
[bookmark: _Ref19119436]Interpretation
In this agreement the following rules of interpretation apply unless the contrary intention appears:
0. headings are for convenience only and do not affect the interpretation of this agreement;
the singular includes the plural and vice versa;
where a word or phrase is given a particular meaning, other parts of speech and grammatical forms of that word or phrase have corresponding meanings;
the words 'such as', 'including', 'particularly' and similar expressions are not used as, nor are intended to be, interpreted as words of limitation;
no rule of construction applies to the disadvantage of a party because that party was responsible for the preparation of this agreement or any part of it; and
a reference to:
0. a person includes a natural person, partnership, joint venture, government agency, association, corporation or other body corporate;
a party includes its successors, permitted assigns and permitted persons substituted by novation;
a law includes a constitutional provision, treaty, decree, convention, statute, regulation, ordinance, by-law, judgment, rule of common law or equity and is a reference to that law as amended, consolidated or replaced;
writing includes any mode of representing or reproducing words in tangible and permanently visible form, and includes email transmissions;
a right includes a benefit, remedy, discretion or power;
time is to local time in Melbourne, Australia; and
a monetary amount is in Australian dollars.	
[bookmark: _Ref17724157]Definitions
In this agreement:
Commencement Date means the date this agreement is executed by the last party.
Confidential Information in relation to a party means information of a confidential nature including information about its business, operations, strategy, administration, technology, affairs, clients, customers, employees, contractors or suppliers, but does not include any information which is: 
0. in the public domain other than through a breach of confidence;
0. independently developed by the receiving party; or
0. is received by the receiving party from a third party who is not bound by obligations of confidence in relation to that information.
Customer End Users has the meaning given in clause 5.4(g).
Customer Data means all data that is uploaded by the Customer to the Plant App and any reports generated by the Customer through its use of the Plant App, excluding any Improvements or IP Rights in the Plant App (including the report templates).
Fees means the amounts payable by the Customer under this agreement, as initially set out in Schedule 1 and subsequently varied in accordance with this agreement.
Force Majeure means an event or circumstance over which a party could not reasonably have exercised control including, but not limited to, an act of God; fire; lightning; explosions; flood; subsidence; insurrection or civil disorder or military operations; sabotage; pandemic; telecommunications infrastructure or network failures; expropriation, prohibition, intervention, confiscation, embargo or restraint of property by or under the order of any government or government authority; strikes; lock-outs or other industrial disputes of any kind.
GST means a goods and services tax, or a similar value added tax, levied or imposed under the GST Law.
GST Act means A New Tax System (Goods and Services Tax) Act 1999 (Cth), as amended from time to time.
GST Law has the meaning given to it in the GST Act.
Harmful Code means any computer code that is harmful, destructive, disabling or which assists in or enables theft, alteration, denial of service, unauthorised disclosure or destruction or corruption of data including viruses, worms, spyware, adware, keyloggers, trojans, and any new types of programmed threats that may be classified.
Improvements has the meaning given in clause 9.1.
Initial Term has the meaning given in clause 2.1(a).
Insolvency Event means the occurrence of any event of insolvency including a winding up application being made and not withdrawn within 21 days, a failure to comply with a statutory demand, the appointment of a provisional liquidator or administrator, the entering into of an arrangement with creditors, a voluntary winding up other than for the purpose of a bona fide corporate reconstruction, any inability to pay debts as and when they fall due, any admission of insolvency, any court order relating to any of the above or anything which occurs under the law of any jurisdiction which has a similar effect to any of the above.
IP Rights means all existing and future copyright, trade mark, design, patent, semiconductor and circuit layout rights, trade, business, company and domain names, confidential and other proprietary rights, and any other rights to registration of such rights whether created before or after the date of this agreement both in Australia and throughout the world.
Law means any applicable statute, regulation, by-law, ordinance or subordinate legislation in force from time to time and includes the common law and equity as applicable from time to time, and any mandatory Australian and international standards.
Moral Rights has the same meaning as in the Copyright Act 1968 (Cth) and includes rights of attribution of authorship, rights of integrity of authorship, rights not to have authorship falsely attributed, and rights of a similar nature that exist, or may come to exist, anywhere in the world.
Permitted Purpose has the meaning given in item 4 of Schedule 1.
Personal Information means: 
0. 'personal information' as defined in the Privacy Act 1988 (Cth); and
0. any other information that is regulated by, or under, any applicable Privacy Law.
Personnel means employees, directors, agents, contractors and subcontractors, including employees and contractors (who are individuals) of subcontractors.
Plant App means the application described in item 2 of Schedule 1. Unless the context expressly indicates otherwise, a reference to Plant App in this agreement includes all equipment and plant templates made available via or in connection with the PlantApp.
Plant App Documentation means Licensor's user instructions, manuals, policies, specifications and other documentation for the Plant App, as updated from time to time, including the documents specified or referenced in item 3 of Schedule 1.
Privacy Laws means the Laws relating to the protection of Personal Information, including the Privacy Act 1988 (Cth), the Australian Privacy Principles under that Act, and any other laws relating to privacy, data protection, direct marketing or the handling of personally identifiable information or data by which either party is contractually or legally bound to comply with. 
Related Body Corporate has the meaning defined in the Corporations Act 2001 (Cth).
Services mean the services provided by Licensor to the Customer under this agreement, including the Support Services and Training Services.
Subsequent Term has the meaning given in clause 2.1(b).
Support Services means the support services described in schedule 2 (Support Services).
Taxes means all taxes, levies, rates, charges, duties, imposts of any kind whatsoever, including withholding tax.
Tax Invoice has the meaning given in the GST Act.
Term has the meaning given in clause 2.1.
Territory means Australia.
Training Services means the training services described in item 3 of Schedule 1.
User means an individual who accesses or uses the Plant App using Customer's account or login credentials or otherwise with the authorisation of the Customer.
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SCHEDULE 1 
COMMERCIAL DETAILS
 
1. Customer details
Customer name:  _______________________________________________
ABN:  ________________________________________________
Address:  _______________________________________________________________________________________
Customer's authorised representative: ________________________________________________________________
Email: _________________________________	Phone: _______________________________________________

1. Description of Plant App
The "Plant App" is Licensor's plant and equipment risk management application, which assists Users in assessing the Customer's plant and equipment against certain criteria and applicable standards, and allows the User to generate reports for the plant and equipment that have been assessed.  
The Customer's licence to the Plant App includes (tick as applicable):
[ ]  all templates made available by Licensor from time to time; 
OR
[ ] the following templates only: [to be inserted]

1. Plant App Documentation
The documentation describing the Plant App functionality, specifications and how to use Plant App is set out at: [insert]. 
1. Permitted Purpose
The Plant App and Plant App Documentation may be used and accessed by the Customer and its Users for (tick which option or options are applicable): 
[  ]  (Internal use) -   Reviewing and assessing plant and equipment owned by or leased to the Customer or its Related Bodies Corporate.  (An example of this type of use would be if the Customer has a team of employees that will be using the Plant App as a tool to review and conduct assessments of the Customer's own plant or equipment, whether owned or leased by the Customer or its Related Bodies Corporate.)   
[  ]  (Limited External Use permitted)  Reviewing and assessing plant and equipment owned by or leased to a clients of the Customer (see definition of Customer End Users).  (An example of this type of use would be if the Customer is a professional assessor of plant or equipment and wishes to use the Plant App as a tool to conduct assessments for its third party clients.) The foregoing does not permit the Customer to permit direct use of the Plant App by Customer End Users, but it is permitted to provide the reports generated to the Customer End Users (see clause 5.4 for further details).

1. Training Services (clause 4)
The Training Services are as follows:
[Not Available]
1. Fees (clause 13)
a)  Training Fees
A fee of AUD[insert] (plus GST) is payable for the provision of the Training Services.  
Licensor may invoice the training fee immediately [on the Commencement Date].
b)  Licence / Usage Fees
A fee of AUD[insert] (plus GST) for each report generated by the Customer or its Users.  [Drafting note - you could have different fees for internal use v external use (see section 4 "Permitted Purpose" above).] 
c)  Support Services Fees
[Insert, if applicable. If no separate fee, you could state "No additional fee provided Customer is paying Licence / Usage Fees of at least X ex GST per month.  If the Customer is paying under this amount per month, the Support Services will be provided on a time and materials basis (see item (d) below)]
d)  Additional and out of scope Services
Any additional or out of scope services that are requested by Customer, and that Licensor agrees to provide pursuant to clause 4, will (unless otherwise agreed by Licensor) be provided on a time and materials basis at Licensor's then current time and materials rates, which as at the Commencement Date are:
[insert rates]
1. Minimum requirements for Customer equipment and third party software 
The Customer is responsible for obtaining and maintaining at its cost all third party software licences, equipment and telecommunications access required to utilise the Plant App and for arranging to have any support and maintenance arrangement in place for such third party components.  
Without limiting the foregoing, as at the Commencement Date, the third party components that the Customer requires in order to utilise Plant App are as follows:
- each User will require a device that complies with the following: [insert any minimum spec or specific types of devices] (Approved Device)
- each Approved Device must have an active internet or WI-FI connection and the following operating system and third party software components installed: [insert minimum iOS/Android requirements (or the specific versions supported) and any other third party software that needs to be downloaded, installed (and the specific versions)]
- the Customer will require the following equipment and third party software to access the administrative back-end of the Plant App (where the Customer can access the reports generated by Users and other management/administration functionality): [if there is any equipment or software required, specify it here.  For example, a computer with access to internet explorer version X or higher that is connected to the internet]
Licensor does not provide support for any third party software or devices, or for any issues caused by Customer Supplied Items, unless expressly agreed in writing by Licensor.
The minimum requirements to utilise the Plant App may be updated by Licensor from time to time on written notice to Customer, including by issuing updated Plant App Documentation or release notes with any updates for the Plant App.


SCHEDULE 2
SUPPORT SERVICES

1. Scope of Support Services
Licensor will provide Support Services consisting of the operation of a Help Desk as described in section 4 below.
The Customer acknowledges and agrees that Licensor is not responsible for resolving faults caused by software, hardware or other components that are outside of their networks or beyond their reasonable control (or which are due to scheduled outages).  

Definitions
In this schedule:
Defect means a failure of the Plant App to materially comply with the requirements of the Plant App Documentation, or any other material defect, error or problem with the Plant App.
Help Desk means a telephone and email help desk facility, as further described in section 4 below.

Reporting Defects
The Customer's Personnel may report any Defect of which the Customer becomes aware to Licensor by contacting the Help Desk.

Help Desk
Licensor will, during the Term, make a Help Desk available during business hours to the Customer to enable the Customer's Personnel to:
report Defects to Licensor; and
seek answers to technical and User questions relating to the Plant App.
Licensor will use reasonable endeavors to:
0. respond to emails from the Customer's Personnel to the Help Desk; and
answer technical and user questions relating to the Plant App, 
as soon as practicable.
The email address for the Help Desk is [insert];  to contact the Help Desk via phone for urgent issues please call [insert].
Business hours are between 9AM and 5PM on weekdays (other than public holidays) in Melbourne, Victoria.









 
Executed as an agreement.

	Executed by Glow Technologies Pty Ltd by a duly authorised representative:
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)
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(Print) Name of Authorised Representative

	
Date




	[bookmark: Exec]Executed for and on behalf of Customer
by a duly authorised representative:
	)
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Signature

	
	
	
	
(Print) Name of Authorised Representative

	
Date





